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DECISION O F  T H E  U N I T a P  aTATCa 
W A S H I N G T O N ,  O . C .  2 0 5 4 8  

DATE: A p r i l  11, 1984 

MATTER OFWoodwara Associates, 1nc.-- 
R e c o n s i d e r a t  i o n  

DIGEST: 

Prior  d e c i s i o n  is aff i rmed where no  material 
error of law or f ac t  is shown. 

Woodward Associates, I n c .  r e q u e s t s  r e c o n s i a e r a t i o n  
of o u r  d e c i s i o n ,  Woodward Associates, Inc . ;  Mon te rey  
T e c h n o l o a i e s .  I n c . ,  8-216714 e t  a l . ,  March 5, 1985, 85-1 r -  _ ~ _  
CPD li - , i n  whicn  w e  s u s t a i n e d  two pro tes t s  i n v o l v i n g  - 
t h e  award of a c o n t r a c t  by t h e  b u r e a u  of Mines,  Depar tment  
of t h e  I n t e r i o r ,  t o  H o n t e r e y  T e c h n o l o g i e s ,  I n c . ,  u n d e r  
r e q u e s t  f o r  proposals N o .  J0145034. W e  a f f i r m  o u r  
d e c i s i o n .  

I n  o u r  prior d e c i s i o n ,  we s u s t a i n e d  Woodward's protest  
because t h e  a g e n c y  improperly had accepted a l a t e  m o d i f i c a -  
t i o n  of M o n t e r e y ' s  proposal w h i c h  displacea Wmdward as  
t h e  l o w  o f f e r o r .  R a t h e r  t h a n  recommending a n  award to 
N m u w a r a ,  however ,  w e  recommended t h a t  t h e  agency  r e o p e n  
d i s c u s s i o n s  w i t h  b o t h  offerors.  The r e a s o n  f o r  o u r  recom- 
menda t ion  was t h a t  it appeared t h a t  t h e  agency  i n a d v e r -  
t e n t l y  may h a v e  misled Monterey  c o n c e r n i n g  i t s  o p p o r t u n i t y  
to  r e v i s e  i t s  proposal i n  r e s p o n s e  t o  a r e q u e s t  f o r  b e s t  
and  f i n a l  o f f e r s .  Monterey  had raised t h i s  i s s u e  b o t h  as 
a n  i n t e r e s t e a  p a r t y  to  Woodward's protest  a n a  l a t e r  i n  a 
p ro te s t  i t  f i l e d  w i t h  t h i s  O f f i c e .  I n  a d d r e s s i n g  t h i s  
p o i n t ,  w e  n o t e d  t h a t  Monterey and  t h e  agency  d i s a g r e e d  o n  
w h e t h e r  t h e  a g e n c y  had r e q u e s t e d  i n  a t e l e p h o n e  c a l l  on  
Augus t  29, 1984, t n a t  Monterey  s u b m i t  a r e v i s e d  best and  
f i n a l  o f f e r .  M o n t e r e y ' s  v e r s i o n  of t h e  c a l l  was t h a t  t h e  
agency  m e r e l y  had r e q u e s t e d  c o n f i r m a t l o n  of its e x i s t i n g  
best and  f i n a l  o f f e r .  S i n c e  t h e  record d i d  n o t  c o n t a i n  a 
con temporaneous  memorandum c o n c e r n i n g  t h e  c a l l ,  n o r  was 
the re  any  w r i t t e n  c o n f i r m a t i o n  of t h e  r e q u e s t  f o r  new bes t  
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and f i n a l  o f f e r s ,  w e  c o u l d  n o t  c o n c l u d e  t h a t  Monterey had 
h a a  a n  e q u a l  o p p o r t u n i t y  t o  compete. T h e r e f o r e ,  w e  s u s -  
t a i n e d  M o n t e r e y ' s  p r o t e s t .  

111 r e q u e s t i n g  r e c o n s i d e r a t i o n ,  woodward s a y s  w e  s h o u l d  
n o t  have  c o n s i d e r e d  M o n t e r e y ' s  p ro tes t  b e c a u s e  it was n o t  
t i m e l y  f i l e d .  Woodward c o n t e n d s  t h a t  Monterey m e w  t h e  
b a s i s  to r  i t s  protest a t  t h e  l a t e s t  when i t  received t h e  
a g e n c y ' s  report  o n  Woodward's p r o t e s t  i n  NovemDer 1984. 
ivoodward n o t e s  t h a t  Monterey d i d  n o t  f i l e  i ts  protest  
u n t i l  J a n u a r y  1985,  w e l l  a f t e r  t h e  10-day f i l i n g  period 
p r e s c r i b e d  i n  o u r  Bid Protest  P r o c e d u r e s ,  4 C.F.R. 
S 21.2(~)(2) (1984). Woodward c o m p l a i n s  f u r t n e r  t h a t  i t  
d i d  n o t  r e c e i v e  a copy o f  M o n t e r e y ' s  protest and a r g u e s  
t h a t  our d e c i s i o n  would nave  been  d i f f e r e n t  had it nad t h e  
o p p o r t u n i t y  t o  comment o n  t h a t  protest .  F i n a l l y ,  Woodward 
c o n t e n d s  t h a t  t h e  agency  d i d  a s k  k o n t e r e y  o n  Augus t  29 to 
s u o m i t  a new best and  f i n a l  o f f e r  and  s a y s  it is i n c o n c e i v -  
a b l e  t n a t  no document  e x i s t s  t o  p r o v e  t h i s .  Woodward s a y s  
t h a t  M o n t e r e y ' s  p r e s i d e n t  is e x p e r i e n c e d  i n  government  
c o n t r a c t i n g  and s h o u l d  n o t  b e  h e a r a  t o  s a y  t h a t  h e  d i d  n o t  
u n d e r s t a n d  t h e  a g e n c y ' s  r e q u e s t  f o r  a r e v i s e d  b e s t  and 
f i n a l  o f f e r .  

be a g r e e  w i t h  Woodward t h a t  k o n t e r e y ' s  p r o t e s t  was 
u n t i n e l y  and c o n c e d e  t h a t  p e r h a p s  it s h o u l d  have  been  
d i s m i s s e d  as  such .  Our f a i l u r e  t o  do so was n o t  s i g n i f i -  
c a n t ,  however ,  s i n c e  t h e  d i s p o s i t i o n s  and t h e  recommenda- 
t i o n  i n  o u r  prior d e c i s i o n  were based p r i m a r i l y  on  t h e  
r e c o r d  as  d e v e l o p e d  i n  Woodward's protest .  S p e c i f i c a l l y ,  
our  c o n c e r n  t n a t  Monterey may n o t  have  had a f a i r  oppor- 
t u n i t y  t o  compete d e r i v e d  e x c l u s i v e l y  from t h e  f a c t u a l  
a s s e r t i o n s  made by h o n t e r e y  i n  i t s  comments o n  hoodward ' s  
p ro tes t .  The f a c t  t h a t  h o n t e r e y  l a t e r  f i l e d  a n  u n t i m e l y  
p ro tes t  p r e m i s e d  o n  and i n c o r p o r a t i n g  t h e  same f a c t u a l  
a s s e r t i o n s  a id  n o t ,  i n  o u r  v i ew,  d e t r a c t  f rom t h e  
l e g i t i m a c y  o f  i ts p o s i t i o n  or p r e v e n t  u s  f rom f a s h i o n i n g  
a remedy i n  Woodward's protest  t h a t  w e  b e l i e v e d  would be 
f a i r .  
B-186691, J u n e  30, 1977, 77-1 CPD (I 463. I n  s h o r t ,  s i n c e  

- S e e  K e d i f o n  Computers  L i m i t e d - - R e c o n s i d e r a t i o n ,  

n e i t h e r  t h e  f i l i n g  by Monterey of a n  u n t i m e l y  protest ,  n o r  
o u r  a c t i o n  i n  s u s t a i n i n g  t h a t  protest ,  m a t e r i a l l y  a f f e c t e d  
t h e  e s s e n t i a l  r e s u l t  i n  o u r  p r ior  d e c i s i o n ,  w e  see no 
r e a s o n  t o  r e v e r s e  o r  mod i fy  o u r  p r i o r  decision. 
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With regara to hoodward's arguments concerning its 
failure to receive a copy of Monterey's protest, we are not 
convinced that booaward was prejudiced by this fact. As 
noted above, Honterey's protest incorporated tne same 
assertions it earlier nad made in commenting on hoodward's 
protest. konterey provided a copy of these comments to 
Woodward. In addition, subsequent to our decision of 
March 5, we provided Woodward with a copy of Monterey's 
protest. Even though the firm now has had full access to 
all of Monterey's submissions, Woodward's current rebuttal 
merely restates tne agency's version of the August 29 
telephone conversation and questions Monterey's contrary 
version. As indicated in our prior decision, however, we 
could not determine exactly what was said during that 
conversation, and now having the comments of one not a 
party to that conversation, we are no better able to do so. 

Finally, Woodward contends that the agency must have 
some written record concerning the substance of the 
telephone call. We have been advised informally by the 
agency, however, that a search of their recoras in this 
matter produced no such document. 

Since Woodward has not shown that our prior decision 
contained an error of law or fact that woula require 
reversal o r  modification, we affirm our prior decision. 

of the United States 
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